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ARGUMENTS
I.

WELL-ESTABLISHED UTAH CASE
THE TRIAL COURT'S DENIAL
ARREST JUDGMENT IN THE
REVIEWED FOR CORRECTION OF

LAW DICTATES THAT
OF THE MOTION TO
INSTANT CASE IS
ERROR.

In its Brief, the State argues that Mr. Gregg's claim does
not

warrant

marshal

the

evidence supporting rape.

See Brief of Appellee, pp. 9-11.

The

State,

below,

the

as

consideration

demonstrated

because

he

not

failed

only

to

misperceives

application of the marshaling requirement in cases such as this
but it fails to rebut, much less, even recognize critical facts
that mandate the arrest of judgment.
Rule 23 of the Utah Rules of Criminal Procedure states that
At any time prior to the imposition of
sentence, the court upon its own initiative
may, or upon motion of a defendant shall,
arrest judgment if the facts proved or
admitted do not constitute a public offense,
or defendant is mentally ill, or there is
other good cause for the arrest of judgment.
Utah R. Crim. P. 23.
1194, cert, denied,

In State

v.

Fedorowicz,

2002 UT 67, 52 P. 3d

537 U.S. 1123, 123 S.Ct. 859 (2003), the Utah

Supreme Court addressed the standard of review to be utilized in
reviewing appeals from a motion to arrest judgment.

The Court

stated that "[w]hether the trial court erred in denying the motion
to arrest judgment when it concluded that the predicate offenses
did not merge with the felony murder conviction is a question of

1

See Fedorowicz,

law that we review for correctness."
at 1|59; cf.
(holding
consent

State

that
was

v.

"the

Thurman,
trial

voluntary

or

correctness") (citing State

2002 UT 67

846 P.2d 1256, 1269

court's

ultimate

involuntary
v. Ramirez,

is

(Utah 1993)

conclusion
to

be

that

reviewed

a

for

817 P.2d 774, 781-82 (Utah

1991)) .
Questions of law or legal determinations are usually defined
as "those which are not fact but are essentially of rules or
principles uniformly applied to persons of similar qualities and
status in similar circumstances."

State

v. Pena,

869 P. 2d 932,

935 (Utah 1993) . The legal rule or principle to be applied in the
instant case dictates that the appellate court or trial court
should substitute its judgment for that of the jury pursuant to an
arrest of judgment when "the verdict

[is] based on evidence

A

so

inherently improbable that no reasonable mind could believe it.'"
State

v. Workman,

aff'd,

806 P.2d 1198, 1203 (Utah Ct. App. 1991),

852 P.2d 981 (Utah 1993) (citation omitted).

In other words, a

judgment must be arrested "when the evidence, viewed in the light
most favorable to the verdict, is so inconclusive or so
improbable

inherently

as to an element of the crime that reasonable minds

must have entertained a reasonable doubt as to that element."
State

v.

Workman,

852 P.2d 981, 984 (Utah 1993) (citing State

v.

Petree, 659 P.2d 443, 444 (Utah 1983) (Emphasis added); State

v.

2

McCardell,

652 P.2d 942, 945 (Utah 1982); State

P.2d 216, 219 (Utah 1976)); see

also

State

v.

v.

Romero,

Pirela,

554

2003 UT App

39, 1fl4, 65 P.3d 307.
Moreover, "it should be noted that a court has the right, and
indeed should exercise the duty, to arrest a judgment after a jury
verdict in an appropriate case . . . ."

State

v. Myers,

250, 253 (Utah 1980) (Wilkins, J., concurring).

606 P. 2d

"In short, the

legal mechanism of arresting a judgment is a firmly entrenched
exception to the rule of law in a proper case that jurors are the
exclusive judges of the credibility of the witnesses and the
weight of the evidence."

Id.

at 253.

Reviewing the trial court's denial of the motion to arrest
judgment in the instant case for correction of error is further
supported by the Utah Supreme Court's pronouncement in State
Herzog,
that

610 P.2d 1281 (Utah 1980) .
u

[e]vidence

presented

in

a

In Herzog,
rape

v.

the Court stated

prosecution

is

often

scrutinized with great care by a reviewing court where consent is
asserted, in light of the ease of the charge and the difficulty in
proving the defense."1

Id.

at

1283

Utah 2d 162, 364 P.2d 109 (1961)).
x

(citing State

v.

Home,

12

According to the Court, u[t]he

The trial court in the instant case failed to review the facts
with ^great care" in the course of ruling on the motion to arrest
judgment by twice declining to allow Mr. Gregg to recite the facts
that justified an arrest of judgment (R. 423:11:14-16; R. 423:16:1417) .
3

intent of such a procedure is the protection of one who engages in
intimate relations with another under the impression that all is
proceeding by mutual consent, only to be faced later by a claim of
rape."

Id.

As demonstrated below, the instant case presents this

very situation.

II.

EVEN WHEN VIEWED IN A LIGHT MOST FAVORABLE TO
THE JURY'S VERDICT, THE STATE'S EVIDENCE IS
SO INCONCLUSIVE OR SO INHERENTLY IMPROBABLE
AS TO THE ELEMENT OF CONSENT THAT REASONABLE
MINDS MUST HAVE ENTERTAINED A REASONABLE
DOUBT AS TO THAT ELEMENT.

The

State

argues

that

"[t]he

defendant's sex was nonconsensual."
12-16.

evidence

that

In the course of so arguing, the State omits critical

based

upon

inherently
trial.2

shows

See Brief of Appellee, pp.

facts that severely contradict its claims.
is

amply

speculative

improbable

inferences

in light

of

the

of

The State's argument
consent

evidence

that

presented

are
at

Further, the State fails to address any of the points

presented in the Brief of Appellant.3
"Criminal

convictions

cannot

rest

on

conjecture

or

supposition; they must be established by proof beyond a reasonable

2

The record demonstrates that there is essentially no evidence
that supports the rape conviction save the perjured testimony of S.S.
throughout the Brief of Appellee, the State refers to the
alleged victim, S.S., as "Susan", instead of utilizing her correct
name, which is "Suzanne" (R. 417:21:11).
4

State

doubt."
Although

u

v.

Workman,

852 P.2d

981, 987

(Utah

1993).

[a] jury may choose which, among several reasonable

inferences, to believe", . . . "when the inference of guilt does
not

logically

flow

from

the evidence,

it is incumbent

on a

Id.

reviewing court to set the verdict aside."

To convict Mr. Gregg, the State had to prove that (1) Mr.
Gregg

intentionally,

knowingly,

or

recklessly

intercourse with S.S. (2) without S.S.'s consent.

had

sexual

See Utah Code

Ann. §§ 76-5-402 (2003); 76-2-101 (2003); 76-2-102 (2003); and 762-103

(2003) .

In the course of ruling on the motion to arrest

judgment, the trial court specifically noted that

w

[t]he only

issue really before the court and before the jury was the question
of

consent.

That

issue

is a highly

difficult

issue."

(R.

423:18:5-7) (Emphasis added).
The

evidence

demonstrates

that

presented
reasonable

at

trial,

minds

as

must

set

have

reasonable doubt as to the element of consent.

forth

below,

entertained

a

S.S. voluntarily

provided her address and directions to Mr. Gregg so that he could
visit her at approximately 2:00 a.m. on the date in question (R.
417:33;

R.

residence,

417:60).

After

S.S. voluntarily

Mr.

Gregg's

allowed

the

arrival
sexual

at

S.S.'s

activity

to

commence, participated in that sexual activity, and even allowed
the sexual activity to escalate (R. 417:63-65).
5

A discussion ensued between S.S. and Mr. Gregg about whether
or not to stop sexual activity, during which Mr. Gregg asked S.S.
to continue for four or five minutes
State's

Exhibit

5

- Videotape

of

(R. 417:41:1-15; R. 424,
Defendant's

Statement,

a

transcript of which is attached hereto as Addendum A, p. 5:1-11).
During this discussion, which lasted approximately four to five
minutes (see State's Exhibit 5 (transcript - Addendum A) , p. 5:1113), S.S. asked Mr. Gregg to explain his intent, admitting that
Mr.

Gregg

said that he would do

"whatever"

she said to do,

including stopping anytime she wanted (R. 424, State's Exhibit 4 Audiotape of Pretext Phone Call, a transcript of which is attached
hereto as Addendum B, p. 6:1-2; R. 417:41:9-10).

After admitting

that Mr. Gregg said that they would "stop" whenever she wanted,
S.S. admitted that she never again said "no" or asked to stop the
sexual activity (State's Exhibit 4 (transcript - Addendum B ) , p.
6:1-10).

Moreover, S.S. admitted that she never said "no" prior

to the aforementioned discussion (R. 417:63-64).
Mr. Gregg made no threats or used any force in the course of
the

sexual

417:70:3-7).

activity, which

S.S.

admitted

(R. 417:67:1-2; R.

This is underscored by the attempt of S.S., in the

course of testifying, to imply some sort of threat made by Mr.
Gregg but then subsequently admitting to no threats by Mr. Gregg,
whatsoever (R. 417:70:3-7).

6

S.S. explained during her testimony that she did not stop the
sexual activity because she "froze"; thereby implying an inability
to

respond

(examination
force)).

(R.

417:68:5-10;

findings

cf.

indicating

R.

417:114

and

lack of physical

R.

420:182

trauma

and

However, Ms. Su Bryner-Brown,4 a leading forensic nurse

practitioner, provided uncontroverted expert testimony that an
allegation S.S. had "frozen up" when intercourse occurred would
increase the risk of injury, which did not occur in this case (R.
420:182:9-23; R. 420:184-85; R. 420:186) .5

Addressing S.S.'s

claim that she froze, Ms. Brown testified that becoming frozen in
such situations is "why you see the pattern of injury we see in
the gross trauma, the acute mounting injury." (R. 420:182:9-23) .6
In other words, S.S. claimed to have done the very thing that
causes "gross trauma" (R. 420:182:20).

Nevertheless, the Code R

examination produced zero findings of "gross trauma" (See State's
Exhibit 3 - Forensic Nurse Report, p. 8

(stating "no physical

4

Ms. Su Bryner Brown testifies as an expert witness for the State
ninety percent of the time (R. 420:175:18-22).
5

Ms. Su Bryner Brown testified "that pattern injury and the
presence and absence
of injury can become very important in cases
such as this. And so documenting injuries is one of the bigger parts
of these examinations." (R. 420:176:8-16).
6

The State's own expert witness, Ms. Donna Thompson, who is also
a
forensic
nurse
examiner,
testified
that
in rape
cases
"approximately 87 percent of the time there will be genital injury,
which means 13 percent there won't, even though an assault occurred.
[sic] Or the contact has been nonconsensual." (R. 417:113:1-4).
7

findings"), even though the examination included magnification
technology (R. 417:114:12-14).7
The unlikely scenario that S.S. would "freeze" and then show
no

sign

of

physical

trauma

was

demonstrated

by

Ms.

Brown's

explanation that when a woman freezes or tenses up during a Code
R examination, even a careful examiner must "press hard just to
get the speculum in the vagina . . . ." (R. 420:184-85) .8
unlikelihood

that

S.S.

"froze" during the sexual activity

The
is

further demonstrated by Mr. Matt Yergensen's testimony that after
calling S.S. during the sexual intercourse, S.S. "sounded really
out of breath" (R. 417:86:17-22; cf.
S.S. grossly mischaracterized

R. 417:42:6-11).
the length of time of the

sexual activity, reducing it to what could have been as little as
five or ten minutes, when actually the sexual activity occurred
over the course of approximately thirty to forty minutes (see,
e.gr., R. 417:42).

A conversation ensued between Mr. Gregg and

S.S. during which Mr. Gregg requested S.S. to continue sexual
7

A copy of State's Exhibit 3 - Forensic Nurse Report
attached to the Brief of Appellant as Addendum B.
8

is a

The State attempted to rebut Ms. Brown's expert testimony by
suggesting that S.S.'s claim that she had "frozen" was in reference
to an emotional, rather than a physical, response (R. 420:185:10-13).
Although admitting this possibility, Ms. Brown testified this would
be "unusual" because the "brain controls our emotions and controls
our bodies at the same time" and consequently it "just would be
unusual to be able to separate it that completely." (R. 420:186:818) .
8

activity for four to five more minutes after he had immediately
ceased such activity upon the indication of S.S. to do so (R.
417:40:23; State's Exhibit 5 (transcript - Addendum A ) , p. 4 ) .
This conversation lasted between five and ten minutes (see State's
Exhibit 5 (transcript - Addendum A ) , pp. 7-17), after which S.S.
testified that Mr. Gregg grabbed her by the ankles and "slid" her
down the couch and then proceeded with sexual intercourse
417:41-42) .9

(R.

S.S.'s description of the events after allegedly

being pulled down the couch could easily have occurred within five
minutes (i.e., sliding down couch with no force - 5 to 10 seconds
(R. 417:41:14-15); kneeling in front of S.S. - 5 to 10 seconds (R.
417:42:1); twice placing hand on penis - 20 to 30 seconds (R.
417:42:1-3); taking pants off with no force - 60 seconds

(R.

417:42:4-6); and sexual intercourse not completed - 3 to 5 minutes
(R. 417:42:6-9)).
The

following

facts

demonstrate

that

S.S.

grossly

mischaracterized both the content of the sexual activity and the
time frame over which it occurred:
1)

Mr. Gregg arrives at 2:20 a.m. (R. 417:34:15-16),
at which time S.S.

and Matt Yergensen were still

on the telephone

(R. 417:91:10-15), after which

9

0n cross-examination, S.S. admitted that Mr. Gregg did not slide
her down the couch after they stopped and talked, but instead started
kissing again (R. 417:67:1-6).
9

Mr. Yergensen called S.S. one hour later at 3:20
(R. 417:91:16-20; cf.

a.m.
2}

During

the

call

at

R. 417:34-35);

3:20

a.m.,

S.S.

tells Mr.

Yergensen to come to her home in Bountiful
417:40:4-6; R. 417:22:1-2).
that

he

will

417:81:8-9)

leave

after

his

his

(R.

Mr. Yergensen says

home

in

girlfriend

Midvale
arrives

(R.
in

Midvale from Sandy (R. 417:85:6-12; R. 417:92:2125) ;
3)

Matt and his girlfriend then arrived in Bountiful
(R. 417:86:6-12; R. 417:92:21-25), which trip took
about 20 to 25 minutes
does

not

include

(R. 417:86:10-14), which

time

for

Mr.

Yergensen's

girlfriend to arrive in Midvale from Sandy, which
would

most

depending

likely

on

the

require
starting

8
and

to

12

minutes

ending

points.

Consequently, the total time period after the call
at 3:20 a.m. was about 3 0 to 42 minutes before Mr.
Yergensen

arrived

at

S.S.'s

residence

in

Bount i ful; and
4)

Upon arrival, Mr. Yergensen called S.S. twice from
the parking lot (R. 417:68:5-10; R. 417:86:15-19).
The

sexual

intercourse
10

was

interrupted

by Mr.

Yergensen's

telephone

calls

(R. 417:42:6-9; R.

417:42:18-21) .
As demonstrated by the foregoing,
happen for 30 to 42 minutes after
to S.S. at 3:20 a.m.

sexual

intercourse

did not

Mr. Yergensen's telephone call

The only non-sexual activity between Mr.

Yergensen's 3:20 a.m. telephone call and his two calls from the
parking lot at S.S.'s residence 30 to 42 minutes later, was a
discussion between Mr. Gregg and S.S., which lasted 4 to 10
minutes

(See State's Exhibit 5 (transcript

5:10-14).

- Addendum A ) , pp.

Taking into consideration the discussion, the sexual

activity altogether lasted no less than 2 0 minutes and perhaps as
much as 38 minutes.

Even 20 minutes is substantially longer than

the scenario presented by S.S.
The State was well aware that sexual activity that occurred
over an extended period of time other than that presented at trial
would cut against a claim of rape to the jury.

Therefore, it

presented what appeared to be a short, fast, and rushed event to
support the claim of rape.
S.S. told Mr. Gregg that Mr. Yergensen would arrive at her
house in only 20 minutes after the 3:20 a.m. telephone call (R.
417:40:19-22) . Yet, intercourse did not occur until more than one
half hour had elapsed

(see above time calculation for driving

time) and also not until the end of the 20 to 38 minute sexual
11

activity, at which point Mr. Yergensen's telephone calls from the
parking lot interrupted the sexual intercourse
The

evidence

demonstrates

that

Mr. Gregg

(R. 417:42:6-9).

neither

rushed nor

aggressively pursued sexual intercourse as the State claims -- but
instead first took time to stop and talk with S.S.

Once they

engaged in sexual intercourse, the act was interrupted and Mr.
Gregg stopped because S.S. wanted to answer Mr. Yergensen's second
telephone call from the parking lot.
In addition, S.S. testified, "I just remember him being on
top of me and my phone ringing.

And I wanted to get it so bad.

And I didn't want it to go to voice mail.
phone.

And

he

sat

up."

And I grabbed the

(R. 417:42:6-9)

(Emphasis

added).

According to S.S.'s testimony on direct examination, Mr. Yergensen
called

only

interrupting

once

from

the sexual

her

parking

intercourse.

lot

(R.

417:24:6-11),

S.S. characterized the

manner in which she answered the phone as being quick - having
"grabbed" the phone.
Nevertheless, on cross-examination, S.S. admitted that there
had been two telephone calls from Mr. Yergensen during the sexual
intercourse

(R. 417:68:5-10).

Yergensen had called earlier

The record

indicates

(R. 417:65:1-4)

that Mr.

and then called

"again" and yet "again" a second time from S.S.'s parking lot
during sexual intercourse.

S.S. also admitted that Mr. Gregg

12

unhesitatingly "got off" of her (R. 417:68:14) and "sat up" (R.
417:42:9) when S.S. decided to answer the phone. (R. 417:68:11-14;
cf.

R. 417:42:8-9; R. 417:67:1-2; R. 417:70:3-7).

Mr. Gregg

discontinued sexual intercourse, without ejaculation, when S.S.
wanted him to do so -- contrary to the State's representation that
S.S. "strained" to answer the phone (R. 417:11:19).
make any effort to move when Mr. Gregg
417:68:14).

S.S. did not

"got off" of her (R.

Instead, S.S. remained laying down on the couch as

she talked to Mr. Yergensen (R. 417:68:15-18).
At trial, S.S. claimed that she could not even look at Mr.
Gregg after the alleged rape
evidence

presented

at trial

(R. 417:42:13-14).
evinces

that

However, the

when Mr. Yergensen

arrived at S.S.'s door with his girlfriend, S.S. introduced Mr.
Gregg (R. 417:87:12-17).

After the introduction, S.S. asked both

Mr. Yergensen and his girlfriend to wait while she, alone, walked
Mr. Gregg out his car in the parking lot some thirty yards away
(R. 417:87:17-23).

Moreover, upon his arrival at S.S.'s front

door, which was only two minutes (R. 417:87:1-3) after the alleged
rape,

Mr.

Yergensen

could

see

nothing

to

be

"wrong."

(R.

417:87:19) .10
10

The State, in its Brief, provides an incomplete recitation of
the statement made by Mr. Gregg during the videotape interview. See
Brief of Appellee, p. 8. By so doing, the State fails to disclose
the complete conversation, during which Mr. Gregg specifically stated
that the only "fighting" was S.S. struggling with her own feelings,
13

III. EVEN WHEN VIEWED IN A LIGHT MOST FAVORABLE TO
THE JURY'S VERDICT, THE STATE'S EVIDENCE IS
SO INCONCLUSIVE OR SO INHERENTLY IMPROBABLE
AS TO THE STATE OF MIND OF MR. GREGG, AS AN
ELEMENT, THAT REASONABLE MINDS MUST HAVE
ENTERTAINED A REASONABLE DOUBT.
Even when the evidence in the instant case is viewed in a
light most favorable to the jury's verdict, the State's evidence,
as presented at trial, does not support a reasonable inference
that Mr. Gregg had the mental state required by the statute for a
lawful conviction of rape. As previously mentioned, the State, in
order to convict Mr. Gregg, had to prove that

intentionally,

knowingly,

or recklessly

with S.S. (2) without S.S.'s consent.

(1) Mr. Gregg

had sexual intercourse
See Utah Code Ann. §§ 76-5-

402 (2003); 76-2-101 (2003); 76-2-102 (2003); and 76-2-103 (2003)
(Emphasis added).
At
specifically

trial, the
into"

State argued
the

that

reckless

420:203:13-16) (Emphasis added).

the

instant

state-of-mind

case

category

"fits
(R.

According to Utah law, a person

engages in conduct:

as she decided what to do (See State's Exhibit 5 (transcript Addendum A ) , p. 21:2-4 and P. 21:22-23). Mr. Gregg's comments about
S.S.'s internal struggle are consistent with his prior statement made
earlier in the interview (See State's Exhibit 5 (transcript
Addendum A) , p. 5:24-25) and also with his statements made during the
pretext telephone call, at which point in time Mr. Gregg was unaware
of any police involvement (See State's Exhibit 4 (transcript Addendum B ) , p. 16:7-9).
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Recklessly, or maliciously, with respect to
circumstances surrounding his conduct or the
result of his conduct when he is aware of but
consciously
disregards
a
substantial
and
unjustifiable risk that the circumstances exist or
the result will occur. The risk must be of such a
nature and degree that its disregard constitutes a
gross deviation from the standard of care that an
ordinary person would exercise under all the
circumstances
as
viewed
from
the
actor's
standpoint.
Utah Code Ann. § 76-2-103(3) (2003).
Defendant's conviction should be set aside unless the State
proved

beyond

viewpoint

a

with

reasonable

respect

conduct, consciously

to

doubt
the

that

Mr.

circumstances

Gregg,

from

his

surrounding

his

disregarded a substantial and unjustifiable

risk that the circumstances constituting rape existed or that rape
would have occurred.

Moreover, the risk must have been of such a

nature and degree that its disregard constituted a gross

deviation

from the standard of care that an ordinary person would exercise
under all the circumstances as viewed from Mr. Gregg's standpoint.
As the actor, Mr. Gregg's "standpoint", has been undeviating
from the beginning of the instant case.
both the pretext telephone call (see

This is demonstrated by

R. 424, State's Exhibit 4 -

Audiotape of Pretext Phone Call (transcript), attached hereto as
Addendum B) and Mr. Gregg's statement made during his interview
with the police during the initial investigation
State's

Exhibit

5

-

Videotape
15

of

(See R. 424,

Defendant's

Statement

(transcript), attached
evidence

presented

hereto as Addendum A) .

during

trial

The

demonstrates

Mr.

following
Gregg's

standpoint throughout the events in question:
1)

Although S.S. hesitated, she nevertheless freely
gave Mr. Gregg her cell phone number so that he
could visit her at 2:20 a.m. -- even providing him
with the directions to her residence

(R. 417:33-

34;

Exhibit

R.

417:59-60);

and

State's

5

(transcript - Addendum A) , p. 3:18) ;
2)

S.S. declined a shoulder massage but immediately
offered to "scratch" his back (R. 417:36:3-11);

3)

When Mr. Gregg attempted a "lollipop" kiss to see
how

S.S.

would

respond

responded by laughing

to

being

kissed,

S.S.

(R. 417:63:7-11), and that

she then "allowed" herself to kiss him back (R.
417:38:8-11; R. 417:63:14-22; and R. 420:208:1319);
4)

S.S. was okay with the sexual activity occurring
by virtue of her allowing extensive touching to
proceed (R. 417:38:12-25; R. 417:63-64), and that
S.S. never asked Mr. Gregg to leave at any point
during the night (R. 417:61:19-21);
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5)

Mr. Gregg stopped all ensuing activity promptly
when

Mr.

Yergensen

called

at

417:65:1-9;

R.

417:39:20-23),

appeared

be

talking

to

with

3:20
and

a

a.m.
that

girl,

(R.
S.S.

not

Mr.

Yergensen -- as Mr. Gregg waits for the telephone
call to end

(R. 417:39:24; R. 417:65:10-23), a

ruse that S.S. created to prevent Mr. Gregg from
suspecting anything, which he did not;
6)

S.S.

told Mr. Gregg

Yergensen),
417:40:20),

would

that

u

arrive

Jessica"
in

20

(i.e., Mr.
minutes

(R.

and that kissing again resumed

(R.

417:40:21-22), but S.S. said "we" need to stop (R.
417:66:4-8), after which Mr. Gregg did stop and
explain that he hoped to continue for 4 to 5 more
minutes so as not to hit a brick wall but to allow
things

to

taper

off

(see

State's

Exhibit

5

(transcript - Addendum A ) , p. 5:1-18, pp. 17:9 to
18:2; State's Exhibit 4 (transcript - Addendum B ) ,
pp. 13:9-20) ;
7)

After they stopped, S.S. and Mr. Gregg discussed
that S.S. and Mr. Gregg would do "whatever" S.S.
wanted, including stopping when she felt she need
to do so again (see State's Exhibit 4
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(transcript

-

Addendum

B) , p.

resumed yet again

6:1-2),

after

which

kissing

(R. 417:67:3-6), and that S.S.

asked for the lights to be turned off, which S.S.
could not remember (R. 417:67:15-16).

S.S. helped

remove

Exhibit

her

own

pants

(State's

4

(transcript - Addendum B ) , p. 9:13-15 and State's
Exhibit 5 (transcript - Addendum A ) , p. 5:21-22;
8)

S.S. remained

"responsive" and "involved"

during

the entire sexual activity, which lasted as long
as possibly 3 8 minutes, and not less than 20, and
which

culminated

in sexual

intercourse

(State's

Exhibit 5 (transcript - Addendum B ) , pp. 18:21-22,
p. 6:4-9, p. 4:7-8, and p. 9:4-6);
9)

S.S. ended the evening by introducing Mr. Gregg to
her friends and then asking them to wait while she
walked Mr. Gregg to the parking lot, alone, thirty
yards

away

(R.

417:87:23;

R.

417:43:8-9;

R.

417:87:17-18).
Based

on the foregoing,

as well

as the previously

stated

evidence, from Mr. Gregg's standpoint, he saw what Mr. Yergensen
saw only 2 minutes after the alleged rape
"nothing's wrong."

(R. 417:87:19).
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(R. 417:86-87) -- that

CONCLUSION
Based on the foregoing, as well as that set forth in the
previously

filed

Brief

of

Appellant,

Mr.

Gregg

respectfully

requests that this Court reverse his conviction and remand the
case

for

further

proceedings

consistent

with

the

Court's

instructions as specifically set forth in its opinion.
RESPECTFULLY SUBMITTED this 17th day of February, 2005.
fsTwi^GINS,
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P.C.
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P.O. Box 140854
Salt Lake/5ity7NgT
8^114-0854

20

ADDENDA
Addendum A:
Addendum B:

State's Exhibit 5 - Videotape of Defendant's
Statement (transcript)
State's Exhibit 4 - Audiotape of Pretext
Phone Call (transcript)
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Tab A

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

CaseNo.20030843-CA

Plaintiff/ Appellee,

DAVID VINCENT GREGG,
Defendant / Appellant.

VIDEO INTERVIEW

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 East Ellen Way
Sandy, Utah 84092
801-523-1186

INTERVIEW
CORPORAL FIEGELSON:

I'm going to read these right

off the cards.
MR. ISAACSON:

Can you turn around this way?

CORPORAL FIEGELSON:
silent.

You have the right to remain

Anything you say can and will be used against you in a

court or law.

You have the right to talk to a lawyer and have

him present with you while you are being questioned.

If you

cannot afford to hire a lawyer, one will be appointed to
represent you before any questioning if you wish.

You can

decide at any time to exercise these rights and not answer any
questions or make any statements.

Do you understand each of

these rights I have explained to you?
MR. GREGG:

Yes.

MS. FIEGELSON:

Having these rights in mind, do you

wish to talk to me?
MR. GREGG:

No, but I'm willing to. (inaudible).

CORPORAL FIEGELSON:
MR. ISAACSON:

Yes.

I didn't hardly hear you.

Do you

understand your rights?
MR. GREGG:

I believe that I understand my rights.

MR. ISAACSON:

What don't you believe, or what don't

you understand?
MR. GREGG:

Well, I don't mean to imply that I don't

understand anything, I just mean that - yes I do, to the best

of my understanding.
MR. ISAACSON:
MR. GREGG:

What basically-

What I understand is that I have the

right to talk or not and that if I choose not to, I don't have
to or I can have an attorney here. That's the way I understand
it.
MR. ISAACSON:

If you don't want to answer a specifi

question, you have that right also.
MR. GREGG:

I do when I (inaudible) because if I've

done something wrong, I just need to deal with it and if I
haven't then hopefully truth will prevail but I just want to
tell you about, I guess my side of the story or whatever you
want to call it and go from there.
INTERROGATION
Q

(BY MS. FIEGELSON) Can I get your full name?

A

David Vincent Gregg.

Q

And that address over there was?

A

845 Pleasant Grove Circle.

Q

And your phone numbers?

A

397-9335 is the one I consider the home phone and

then that office where the computer was is 397-3833.
(inaudible).
Q

Your date of birth?

A

9-9-6 (inaudible).

Q

Why don't you go ahead and tell me your side of the

story then?
A

Well, that night I'd gone through a breakup.

That

was kind of continuation - well, we'd broken up - I'd broken
off the relationship around the later part of November
(inaudible) and we had talked pretty much, I think every single
day, if not next to it but every day actually since then.

She

wanted to get back together but things kept getting worse and
to make a long story short because it's not real relevant, we
just had a big blowup earlier that day.
So at night time, late, it was after midnight, I
don't know the exact time but I went on line and was chatting
on LDSSO which is where I met Suzanne and just basically trying
to pass the time and I'd flirted back and forth with her in the
past about meeting sometime and said, yeah, but not now.

And I

talked about coming over whenever we talked but she said, no,
but this time, you know, we talked about it and she (inaudible)
first (inaudible) and she said, yeah, come on over.
gave me her address or directions actually.

So she

I don't know the

address she told me, how to get there though and which unit it
was.
So I went over and we talked for a little while
sitting on her couch and some of the exact details are a bit
cloudy but somewhere in the course of things, I hadn't slept
for more than a few hours in the last couple nights and so I
was pretty tired but so in the course of things, you know, I
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was asking her about - I was trying to, you know, get a
feeling, you know, for whether she liked me or not and, you
know, I was having a hard time understanding her completely.
But anyway through the course of things we ended up kissing and
she responded just fine and so it continued and then I started
getting more intimate with her, some touching and some parts of
it she went with just fine and other times she'd say, "Maybe we
shouldn't do this," and things like that and so each time she
would say something like that, I'd stop and I guess this is
where I'm surprised about it and didn't know what to think
x

cause every time she said stop, I stopped but in the

situation, you know, we'd start kissing again and things would
heat up again and get involved again.

That happened I don't

know how many times, say two or three or so, just guessing.
And anyway, what ended up happening that I think this
is all come from, it did get kind of involved where it was more
involved there.

There was pretty intimate touching underneath

clothes and (inaudible).

I was at a point where I thought

more might happen and obviously hoped that it would but I had
no intent of raping her or being in a situation that is what
she's saying happened and that's why every time she said stop,
we stopped and talked about it and then it would heat up and
then we'd stop.

So I stopped each time and the reason things

played out the way they did, there was sexual intercourse was
because what I said first to her was I talked about how this is

4

like hitting a brick wall, is there anyway we can keep going
and then maybe taper off rather than slamming into a brick
wall?

And we talked back and forth for a few minutes about

whether that would help or not and I basically said, well, it's
probably easier than slamming into a brick wall, it's just
like, it's very hard emotionally.

And so I was trying to

explain to her what I was feeling was what it amounts to and
basically was asking her if it would be possible to proceed
because I wasn't trying to force her or wasn't trying to make
anything happen and that's why I took the time to talk about it
and ask and we talked about it for probably five minutes at
least or something, I don't know, might have been ten, might
have been four or five, I'm not really sure but we talked about
it for a period of time.

It wasn't just a comment or - it was

actually a discussion and not a real long extended one but one
where there was dialog back and forth and she was involved in
the discussion and after the discussion, things got going again
and this time as it proceeded she was different, she never said
no. She didn't push me away.

She didn't get up and walk away.

She didn't say stop like she had before.

She didn't say get

out of here or anything, she just went with it and she even
helped push the edge of her pants down and so I just thought
that she'd melted or that, for whatever reason had changed her
mind or was willing or just I felt like she'd been struggling
within herself between wanting to and not wanting to but that

she decided, well, okay, for whatever reason, okay because
every other time prior to that, she said no and we stopped.
when she didn't say no and didn't walk away.
have got up, she wasn't forced.

So

I mean she could

There was no reason she

couldn't have done anything she wanted to and she didn't and
she is actively kissing me during the process too.
involved.

She was

It wasn't a situation where she was not involved.

She wasn't forced and she wasn't even just laying there and
just letting it happen.

She actually was kissing me so I

figured she'd just changed her mind and so I didn't think we'd
have sex ^cause I didn't think she'd let it so I told her it's
not going to happen because I really didn't think that if it
even started to, I figured she'd end it again and this time she
didn't and so it happened.
And then during the course of things, in the middle
of all of it actually as sex was happening some friends of her
called, or a girl called, she talked to her for a few minutes
and the girl was having relationship problems I think or
something and wanted to come over and by then it was like four
in the morning or something and she said, yeah, come on over
and about the time that things were ending, the girl was in the
parking lot calling again.
And I did ejaculate, outside of her though
completely.

In fact, I had to touch myself to be able to.

And

so I went in her bathroom after that and washed off my hands
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because all the sperm or whatever was on my hands.

So I washed

my hands and I came back out and her friend was about coming
in, so we straightened up the couch.

I put on my coat and was

leaving and then we walked out to my car.
me the whole way.

She walked out with

It was like, probably, I mean it wasn't

right outside her door.

She had to walk, you know, I don't

know maybe, I don't know how far but a little ways, like a
building's length or so and my car was halfway to the front of
the parking lot which was probably halfway from the gully to
the street.

And I talked to her and I said when can I call you

'cause I was feeling pretty good about things and kind of
looking forward to seeing her again and I thought she'd melted
and maybe felt something.
I felt like maybe she was afraid that she was going
to get used but maybe she realized that I liked her and I
wanted to see her again, that she wouldn't feel used and it
might take out part of the concern she was having if she
realized that I liked her and - anyway, so I asked her when I
could call her and she said she wanted to think about it, what
had happened, and she said call me Monday or Tuesday and I said
okay, why don't we go to a movie or something and she said
okay.

And so I left kind of looking forward to seeing her

again and maybe going to a movie sometime this week and I got
home and didn't fall asleep right away.

I called and left her

a voice mail message, figured she was talking to her friend and
7

1

didn't answer but I left her a voice mail message, and I said,

2 | you know, I know I'm not suppose to call until Monday or
3 | Tuesday but I just wanted to tell you that I really enjoyed
4

being with you and I'm looking forward to talking to you and

5 j seeing you or something.

I can't remember exactly what it was

6 | but that was the gist of it.

I don't remember my exact words.

7 | All I remember is saying that I wanted to see her and that I
8

enjoyed meeting her and that type thing and that I wanted to

9 j talk to her and hoped that she would call back but she didn't,
10

so I just figured I'd wait until Monday or Tuesday and call he

11 j again and she called me last night like I was saying, in the
12 | car, yesterday sometime and I called her back and she didn't
13 j answer so I left a message to call and then she left me a
14

message back saying, well, I can't call tonight, Sunday night,

15 I but I can call tomorrow morning at 11:00 and then she did and
16 | we had a conversation we talked about.
17 j

She started out a lot nicer but the more she talked

18 I the more she got emotional and then she said at some point,
19 | well, I'm thinking of reporting you 'cause I feel like you
20 | raped me and I said I don't feel like I raped you because I
21

would have stopped if you'd asked me to and she said but I did

22

say no earlier.

I said I know but then we kept kissing again

23 | and then you stopped again and then you kissed me again
24 | voluntarily and then you stopped again and then you kissed me
25 | again and that was had been the pattern a number of times.

So

when I kissed you again and this time you didn't say no I

I

thought you were okay with it and she said, no, you know, I
didn't feel that way and you should have known type thing and I
guess it maybe shouldn't have but where she had kissed me again
and was completely willing to do that all those other times, I ,
just figured that she was on the track with it again and this
time had changed her mind and I tried explaining it to her but [
she was obviously upset and so we talked and I wanted to keep
talking and try to get through it with her but she finally
reached the point where she said she didn't want to talk

I

anymore and it was too hard to talk.

'
I

!

And I asked if I could

call her, I think, or something to that effect and she said,
no, I'll call you, because she didn't want to talk any more.
i

(inaudible) e-mail and decided to get off LDSSO which I should •
I
have done and wondering how it got to the point where someone's
saying I raped them and I felt like they were cooperating.

I

felt like she was hesitant I'm sure, but I felt at the point
that that happened that she could do whatever she wanted and

J
!

went with it and to me that meant - I mean because she could
have walked away at any point and she didn't and she actually
participated in the most intimate situations I've ever been in.
I've never had anyone say yes, I want you to make love to me or i
i

anything like that.

You know, they usually just evolve, you

know, you kiss someone and things evolve and I figure that's
typical and stuff when a person changed her mind and I knew

'

that if she had said no, I would have walked away like I had

i

all the other times - or stop like I had all the other times
when she asked I would have again so when she didn't I just

i
continued, thinking that she was allowing it, which I believe

i
!

she did actually.

My personal belief is that at that point she J
i

did allow it because of her actions and everything she did was I
!

different than it had been, meaning that she before said no
when she wanted to stop and now she didn't, so she wasn't
forced.

[

She could have, you know, she wasn't gaged, she wasn't;
i

forced, she wasn't pushed, she could have walked away, she
could have got up, she could have talked, she could have done
anything but she kissed me and allowed it to happen and

|

(inaudible) so it just felt like she was involved.

;

Q

Tell me about this-

|

A

I probably should have made her say yes or something

like that but I didn't.

;
!

Q

Tell me about this ease off thing you're talking
about where you said it's like hitting a brick wall. Help me
ease off, and where you wanted -

I

j
!

A

I wanted more to happen, I mean I had those desires

like typically happens in that situation and I don't mind
admitting I was feeling that way.

|

That's what we'd just been
i

doing and all of a sudden I had to stop and so I was asking her '
to please go forward and let more happen and kind of slow down
and taper off rather than just cold turkey.

i
i
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Q

How do you go on and slow down and taper off at that

point?

Okay, you're sending me conflicting messages as we

speak.

You're saying you want it to taper off and slow down

but yet as you keep going isn't it your experience that you
keep going?
A

Usually.

Q

So what are you trying to say?

A

I guess what I'm trying to say is that I hoped - see

I expected her to act consistent with what she had previously.
I expected her if she didn't want nothing to happen to say no,
so I expected no more was going to happen than did.

I'd hoped

that we could just continue to kiss and touch and let it kind
of run its course but that the wall or the barrier would be her
saying to stop if it went past where she didn't want to which
is what she had done before.
The bottom line is I had hoped to not have to stop
and, you know, I didn't want to rape her but that didn't mean
that I wasn't in a place emotionally where I just wanted to
walk away either.

I had hoped that she would want to.

I had

hoped that it would be mutual and I felt that when she chose to
got forward that that's what it was.

The difference was when

she went forward this time she never asked me to stop and she
actually participated and so I just felt she had changed her
mind but - and maybe I wasn't being completely honest with
myself—

1

Q

I can't quite figure out how she wins here though?

2

can't quite figure out how she accomplishes the stop and yet

3

trying to be compassionate with you to taper down all at the

4

same time.

5

oh, let's not have me hit this brick wall, it's too hard

I

I mean, you have this conversation with her about
i

6 i emotionally, let's just please keep going for a little while so
7 I it can kind of taper down and in her state of trying to be
8 I compassionate with the way you're feeling she allows things to
9

go on and you just keep on going.

I mean you never intended to

10 | stop.
1
11 J
A

It's true - go ahead.

12 !

Q

How does she ease you down?

13

A

I didn't want her to ease me down,

14 J

Q

But that's what you said.

15

A

No, I just wanted the situation to linger.

16

Q

But you didn't because you said a minute ago you'd

You're asking her to -

17

hoped that you could keep going and you wanted to have sex with

18

her.

19 ,

A

I did.

20

Q

Okay.

21 i
I
22 I

A

I did but-

Q

So was this just a line, this whole let it taper down

23

I

and let's kind of keep going and don't make me hit this brick

24 j wall?

Is that just a line to see what's going to happen?

I

25 I don't understand.
12

A

(inaudible) motivations.

I mean, I probably wasn't

completely honest with myself ^cause you're right a lot of
times when things keep going they get hotter and heavier which
even we talked about that.
Q

You either stop and you don't have sex or you keep

going but I mean we all know as you keep fooling around you
keep wanting to have sex.

So you either stop cold turkey and

hit the brick wall or you keep going and she'd made it pretty
clear as we go along, no, no, let's stop.
A

And I-

Q

I don't want to do that, and then you even tell you,

we're not going to have sex.
A

Right.

Q

So you told her that, right?

A

Yeah.

Q

You said we're not going to have sex?

A

I said that I didn't believe we were going to have

sex or that we're not going to - to some effect, I don't
remember my exact words but I indicated that, that I didn't
think that was going to happen and the big reason I felt that
it wasn't going to happen wasn't because I didn't want to or
wouldn't have enjoyed it, or hadn't thought about it or any of
that, you know, I was in that frame of mind where, you know, it
was the track I was on but I really believed that if she didn't
want to, it wouldn't happen because if she doesn't want to it
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wasn't going to happen and I had stopped all along and I guess
what I was trying to do is buy time.

I guess I hoped that -

it's hard to - I guess I hoped that either she would change her
mind of if she didn't that at least it would not be as hard to
stop as it had been, that maybe it would do what I said but
that's where I - listening to you, maybe I wasn't being
completely honest with myself because you're right, it usually
does get hotter and heavier but at the time I was thinking that
if she ends up still not wanting to, maybe at least, you know,
I can find it in me to slow down on my own rather than being
slammed down.
Q

Let's try to be a little more honest with

yourself, okay?

I mean, let's throw some options out there.

In this whole - didn't you in fact take your own pants down or
open or something and you're kneeling on the couch, something
like that?
A

Would that be correct?

Kneeling on the couch -

I'm sure I did my own pants down but one of the

things that made me think she was interested is because in the
course of that, you know, she's a little more shy and so I
don't know her really well to know exactly what she - I
wouldn't expect her to initiate much of anything with anyone
ever even if she wanted to, being shy.

So at one point I

placed her hand on my penis and she didn't let go.

She had it

there for quite a while, at least a couple of minutes or a
minute or two or three or something, I'm not sure how long but
14

1

it wasn't a brief moment where she took her hand away because

2

she didn't enjoy it.

3

into the process of what was happening.

4

Q

It was one of the things where she was
I did initiate it.

I just think of this situation in my own mind, okay,

5

and I'm thinking okay, so he's saying obviously don't and stop

6

doesn't mean anything 'cause you keep coming back at her, I

7

mean you keep re-approaching, the same thing, right?

Am I

wrong?
9

A

I did re-approach.

10

Q

She's say no, put a stop to it, you'd talk about it

11 ' and then you'd continue.

I was trying to—

So in this last thing where you're

12 I talking about, you know, this is like hitting a brick wall,
13

this is really hard on me emotionally—

14

A

Hard physically.

15

Q

Yeah, it's hard on me physically, give me a chance to

16

taper down and everything, maybe she's thinking okay, you know,

17 | I've got this situation, you know, I don't want to have sex,
18

I've communicated I don't want to have sex.

He's telling me

19

we're not going to have sex, so maybe if he gets off it'll be

20

over.

Is that - I mean, I kind of think—

21

A

You're thinking that's what she thought?

22

Q

I'm wondering if that's what you were thinking or

23

what she was thinking.

24

A

I don't think I was thinking that.

25

Q

Are you thinking, well, you're saying you don't want
15

to stop, you want to pursue the sex thing—
A

I wanted to do whatever she was willing to do.

Q

You wanted to get off, right?

result that you desire here?

I mean what's the end

You're trying to get off.

Am I

wrong?
A

Well, I guess I don't feel good about the way it

means - but I will say that was an element of what I was
feeling, yes.
Q

The end result is you want some satisfaction, is that

- if you don't like my terms, use your own.
A

Whenever, I feel that whenver most people are

involved in situations they have those feelings and wants that
end up there.
Q

Sure.

A

Yes, I felt that.

I don't feel like I - what I don't

want to imply from it though, that - I'm trying to determine if
this is what you're saying, 'cause I'm not sure (inaudible)
words, but I don't feel like I wanted to get off at all costs
or that my pure goal was to get off, who cares about her or any
of those things.
Q

But were you thinking, okay, maybe we're not going to

have sex, maybe there's another means.

Maybe oral sex, maybe

she'll use her hand?
A

I thought that maybe things could go forward and/or

maybe it will calm down if I can just talk myself into getting
16

up to speed with where she was talking.
Q

The reason—

A

But that part might not been not being completely

honest with myself because—
Q

The reason I'm using terms like get off is having it

calm down I don't comprehend what you're saying.

When you're

saying get calmed down, you trying to get your erection to go
away?

I don't—

A

There's times in the past where I've been with people

or for one reason or another it ended and you just end up
snuggling.

You know, you just slow down and you end up

snuggling and you don't end up having sex and I guess that's
what I was thinking and I was hoping that we didn't have to
stop right then, being all wrapped up, involved in what was
happening and I envisioned that because it has happened that
way before.
Q

But—

If you feel that you wanted it to calm - when you say

it to calm down, you're talking about the situation, you're not
talking about the physical—
A

I'm talking about the situation and the feelings I

was having.
Q

So, if that's what you desired to have happen, why

didn't you stop and cuddle then?
A

Because I was right in the middle of it and I wasn't

ready—
17

1

Q

Right in the middle of?

2

A

The touching and everything and I was going to stop

3

when she asked, which I did do.

4

were talking Q

5

That's why we were talking, we

But you're only willing to stop for a minute though

before you started again.

6
7 I

A

Well, it was longer than a minute,

8 i

Q

But for this brief period of time because then you

9 j started again.
10

A

Well, yeah.

11 I to proceed.

I was willing stop until she was willing

I don't say I only stopped for a minute.

If she

i

12 I said stop again, I would have stopped.

1
13
14
15

l

Q

She said she didn't want to have sex at all though.

A

Then I don't know why she acted the way she did.

could have stopped it, honestly.

16 I any point.

She

She could have walked away at

She wasn't forced and she didn't say no -

17

Q

She did say no.

18

A

She said earlier she didn't want to but I'm talking

19

about once things started to happen she didn't say no.

20

Q

And she acted like how?

21

A

She kissed me and she was involved in the process and

22

she was involved.

23

Q

Involved in what process?

24

A

The sexual intercourse.

25

Q

How is that?
18

A

Mostly because she kissed me at certain points and

l

because, like at one point - I can't really show you in the

I

handcuffs but I pushed up where I did look at her and I could
see her face and see part of her body and stuff and, I mean at
i
i

that point especially she - (inaudible) when I was laying on
i

her she could have done anything she wanted, walked away and

i

I
\

things just proceeded and she never once said no and if she
had, I would have stopped like I had previously and I might
have probably said, you know, talked some more and hoped that I
could convince her.

i

Q

Get it started again.

j

A

(inaudible) seduction process, I guess.

,

Q

At what point did she get what she wants which is for j

you to stop?
A
give up.
Q

I

I guess eventually, I don't know when but (inaudible) j
It's not like it was an all night thing.
But who gave up?

;
i
i
j

See what I mean?

i

A

She may have but I don't think it rose to the level

of rape because if she made that choice.

i

I might have even

been a jerk to push her to the point where she (inaudible)
although I didn't feel that was what was happening either.

|
I

walked out of that house, gave her a big hug and said that I

i

wanted to call her and... I know I was trying to be sexual but
I wasn't trying to rape her.
Q

When this is the first time you meet somebody, the
19;

first time you're with them and they keep saying no, I just
wonder what it takes to get you to stop.
A

(inaudible) I didn't want to rape her and I don't

believe I did, because she didn't, you know, I would have
stopped if she did.
Q

She did say no.

A

I stopped each time but when a person - this is what

I belief and I don't know if I'm right or wrong, (inaudible)
legally but I believe that if she was (inaudible) say no that
she had changed her mind or was willing to or you say gave up
but for whatever = or that she'd been seduced and now wanted to
or whatever, although I would say that's probably not the case
because she probably, more likely was that she was just sounds horrible but maybe... Maybe she just didn't want to
fight any more or push me away any more, you know, maybe.

But

either way she could have and when she didn't I didn't know
what her reasons were.

I didn't know what she was thinking,

but either way, she wasn't forced.

She had a choice and she

had taken that choice before and this time didn't, so that's
why I thought it was good ground.
Q

Interesting choice of words you said.

She didn't

want to fight any more.
A

She didn't want to push me away any more, she didn't

want to deal with it any more.

We never fought.

physical confrontations, there was no—

There was no

Q

No one is alleging physical confrontation, okay?

A

There was no fighting, I mean fighting with the

feelings, fighting with the back and forth bantering and trying
to decide what to do and I guess I admit that it's possible
that that's what motivated her but I still felt that she chose,
even if that's the reason.

I still believe that if she had

said no, I would have stopped again like I had each of the
other times.

That's why I didn't feel like I raped her.

I

don't know what the legal definition of how that fits into that
but Q

Women are taught that no means no.

Men are taught

that no means no.
A

That's why I stopped when she said no.

Q

Men are taught that no means no.

A

That's why I stopped when she said no.

But a person

changes her mind.
Q

When a person says no that many times, well then

perhaps you need her to say, oh, I've changed my mind, let's
make love, okay?

When a woman says no, no, no consistently and

then (inaudible) finally throw in the towel.
A

I don't know that she threw in the towel because she

kissed me too and I think she was struggling with both sides
and had some of both feelings and then, now, after it happened
there was so much that she didn't plan on that I think she—
Q

I think that's you kind of justifying, I do.

You
21

1 ! know when you said you didn't know if you were being completely
2 I honest with yourself, I think that's a little bit of you not
3 | being honest with yourself.
4

A

Which part?

5

Q

When you started saying you don't think that's it and

6 I you think she'd been struggling with herself and finally to
7 I make up her mind.
8

A

The reason I think that is because she was

9 I participating.

A person who doesn't want to walks away.

10

Q

You don't even know this person, right?

11 I

A

She didn't know me either though.

12

Q

So walks away - whose on top?

13

A

She could have just got up.

14

Mostly I wasn't even

laying on her. I was pushed up in the air and I guess what I'm

15 | trying to say is that if she really wanted to be away from it,
16 ! she could have.
17 I choice.
18 I

Q

19 I past?

There was nothing that made it so she had no

She had all the choices she ever had.
Do you know what kind of a situation she's had in the
Do you know if she's been a victim -

20 |

A

I have no idea.

21 I

Q

- or any kind of abuse of anything?

22

A

I don't know.

23

Q

You just (inaudible) things that you think about.

24 i

A

Why?

25 |

Q

If you have only known a woman for an hour or so and
22

you don't know what her background is, you don't have any idea
how intimidated she feels when you approach and you approach
and you approach.

I mean I'm not saying if she is or isn't,

I'm just saying in the future these may be really important
things for you to think about.

You don't know how intimidating

you might be perceived as.
A

Then why would she kiss me and be involved?

I mean,

your point is well taken but I'm just trying to work through
it-

(Both talking).
Q

I'm just throwing it out there for you to consider in

the future, what you're doing because this is a real
manipulative behavior you're involved in here.
A

(inaudible) I didn't want to force her.

If she had

said stop, I would have stopped.
Q

Until the next time.

A

I don't know whether there would have been a next

time or not.

You're pattern —

The pattern says that there could have been and

there might well have been at some point. I've been in a
situation before I stopped and I walk away because it's just to
the point where you give up. I give up.
Q

And that statement, I just want you to think hard

about that statement, at that point I give up.
A

At the point where you come to realize that it's not

going to happen and you don't want to rape the person so you go
home and you masturbate or whatever.

Just (inaudible) at that
23

1 I point and I asked her if she (inaudible) and she did.
2

I didn't

make her.

3 I

Q

You also told her that you weren't going to have sex

4 , at that point.
5

A

6

I believed that we wouldn't.

because I didn't believe she would.

I believed mostly that

I'm not claiming I didn't

I
7 | want to but I just didn't believe she would allow it so—
8 |

Q

9 J wasn't.

You just said I didn't believe I - or I believed I
This is a we process.

There are two people here.

10 j

A

Right.

What did I say?

11 J

Q

I didn't think I was going to have sex.

A

No, I didn't think we were going to have sex.

I

12 i
13

I

didn't think it was going to happen.

14 I

Q

You said I.

You said I.

15

A

I didn't believe that that process would go forth

16 j because of what had happened previous although I did want to.
17 j
18

Q

How many women have you hooked up with on this LDS

single.com?

How many women?

19 !

A

That I've met?

20 I

Q

Yeah.

21 I

A

I've only been on for probably about a month and a

22 I half and I don't know, probably - I'd have to go through the
23 j list of people.
24
25 j

I've written to a lot and chatted with a lot.

As far as actual meetings, probably like six or seven.
Q

How many of those five to seven have you have sex
24

1

with?

2

A

One - well, two counting her.

3 I

Q

Huh?

4

A

Two counting her.

5

Q

Is she in the five to seven you've met?

6

A

(inaudible).

7

Q

Okay.

A

We went to a hotel and it was real involved and we

8

like?

9
10

What were the circumstances with the other one

talked about it later and said, let's not do that again and I

11 I said okay and she wrote me a note and wants to see me again.
12
13

Q

So how did you get to the hotel?

How did that

happen?

14 |

A

Just went there (inaudible) on line, just somewhere

15 j to go.
16 |

Q

So you met there at the hotel?

17 !

A

No, we met in a parking lot and talked for a while

18

and drove around talking and then had to decide where to go and

19 I what to do.
20 I
21
22 !

Q

So she went to the hotel planning to have sex with

A

I don't know what her plans were.

you?
She didn't state

23 I them.
24 I

Q

You checked into a room though?

25 J

A

Yeah, we couldn't decide what to do, where to go and
25

1 } she said there's nothing to do in Logan and so we ended up 2

she said she had done that before, a place to watch videos is

3 ! what we discussed and so I got a video from the front counter
and watched it and then in that situation things happened and

i
i
t

5 | other people were - nothing happened.

i
i

Q

Do you try to have that happen with all the women you I
I
|

A

No, but I try sometimes.

meet?

I've been sexual but for

I
i

9 ! different reasons.

Some people just seem like they - some

!

10 ! people aren't attractive and so I'm not interested and then

;

11

among the people that I (inaudible) doesn't connect that way so

12

it doesn't always happen.

13

Q

14

So every time that you find somebody attractive you

try to have sex?

15

A

No, because let's just say there's some times it

16

doesn't connect that way, doesn't happen even though they're

17

attractive, although it's been a struggle for me, I have a

18

weakness, you know, like with the LDS church standards and all

19

that and it's happened more than once but it doesn't happen

20

i

every time.

21

CORPORAL FIEGELSON: Do you have some guestions?

22

Q

23

her house?

24

A

25

(BY MR. ISAACSON) What time did you get the house,

I don't knew exactly but I'm thinking it was probably

between 2:00 and 2:30.
26

Q

What time did you leave?

A

Again, don't know exactly but I'm thinking between

4:00 and 4:30, I think, it could have been 5:00.

I don't think

it was any later than 2:30 or so, I don't think.
Q

Did you use any protection?

A

No.

Q

Have you had a vasectomy or anything?

A

No, that's why I stopped and finished, you know,

(inaudible) had five or six or seven second after being up
inside of her, before I ejaculated I stopped (inaudible).
Q

Are you concerned about disease?

A

I didn't think about it.

Q

How long have you been divorced?

A

Three years.

Q

Have you had any sex with your girlfriend you visit

in Phoenix?
A

(inaudible).

Q

Do you use protected sex there?

A

No.

Q

You say that you've sex with one other girl that you

met on the internet.
A

Last night.

Q

Last night?

A

(inaudible).

How long ago was that?

Did you use protection then?

MS. FIEGELSON:

So did you really drive up to Logan
27

1 I to take your daughter?
2 j

My daughter has a friend that

,

3 | lives up there and this girl and I had chatted a number of

|

4

MR. GREGG:

i
Yeah.

times and talked about meeting and so I called her and said I'm'

I

!

5 ! coming to Logan, I'm going to take my daughter to her friend's '
6 j house.

And we talked about meeting, so she said, yeah, call me •

7

which I did.

8

Q

(BY MR. ISAACSON)

|
i
Okay, when you're talking to

|

9 j Corporal Beagleson earlier you were talking about taking away
10 ! some of her concerns and wondered, you know, if she liked you - \
11

this is

12

had?

13 j

A

when you were leaving.

What are the concerns that she j

I felt like she was struggling with the moral issue

14

from the LDS belief system standpoint and struggling with

15

whether or not I'd used her.

So I thought that she might feel

16 I better if she knew that I wanted to see her again and knew that
17

I was interested in getting to know her.

18

Q

Do you think you used her?

19

A

I guess I did to some degree but I didn't go there

20 I just to take sex and leave.

I left wanting to get to know her

21 | and so there was a connection and there was an interest in
22 I wanting to know her for real.
23 |

Q

You're just giving me lip service here.

This is like

i

24 I you read something out of a book about what you're suppose to
25 I do in relationships.

|

,
I
i

i

i
28 i

A

That's not true.

I felt, probably I felt really
!

vulnerable because of what happened earlier but when I left I

j

felt like I had been accepted and I liked her and I wanted to
see her again and see what might happen although I had concerns j
and I wasn't sure I just wanted to marry her or get into a

j

relationship, but I did want to see her again.

j

Q

How did you feel vulnerable?

j
I
i

A

I'm talking about vulnerable in that situation,

j

vulnerable from what had happened in the breakup and everything ,
and just feeling, I was really distraught.

I'd even had some, '

had pretty depressed feelings and so I just wanted to feel, I
just wanted to feel loved by somebody and like I wasn't

.

worthless or something.

i

Q

You know, that sounds pretty selfish because you've

i

got depressed feelings and you're just out for me, you're not
concerned about her and then here you went and met her and you
thought that there was something going on and then you go out
with another girl the next night?

I
(

I'm having a hard time

i

,
t

computing all of this.
A

It doesn't make sense.

!

I've said that I've had a sexual background and that j

lifestyle.
Q

Okay, you had a sexual background in that lifestyle?

A

I've had sex with people, not living by the LDS

standards and I think just being in the state of mind I was in,
it just needs to be on the run.
29

CORPORAL FIEGELSON: You knowMR. GREGG:

I probably would have dated both of them

and gotten to know them and saw what happened and maybe dated
even a third or a fourth person and saw what played out and
then if I liked her I didn't feel like I had sex with her and
just wanted to never see her again, thanks, bye, type thing.
liked her.

I

I wanted to get to know her and I didn't know what

would come of it but I enjoyed being with her and wanted to see
her again and wanted her to feel good, wanted her to feel
happy.
Q

(BY MR. ISSACSON)

You said you've been using this

LDS.com or Singles.com for about a month and a half?
A

Roughly.

Q

Roughly.

So you've been on this LDS a month and a

halfA

Roughly.

Q

—and you've ended up with about five to seven girls?

A

That I've met in person.

Q

Met in person.

A

I'm guessing.

Q

So you're having pretty good luck on this LDS.com?

A

Everybody does I think.

Q

What was your sex life like or your dating life like

I could be off.

before you got onto the LDS.com?
A

Before I broke up with Sarianna, we were exclusive.

1

I didn't date anyone else and didn't have sex with anyone else

2

and I was loyal to her.

3

Q

4

Okay.

How long did you hook up with her after your

divorce?

5

A

July of this year, about six or eight months ago.

>

6

Q

What was your dating or sex life before you met her?

7 1

A

Like I was saying, I've always struggled with that

8 ! and the LDS church beliefs so I had sex when I was in

!

I

i

9
10

relationships with people I'd meet or date and if I get in a
relationship, then I have an exclusive relationship and

11

Sarianna and I were exclusive until the end of November and

]

12 i then we were talking about getting back together and there was
13

some issues there where she'd actually gone out with some other

14 | guys and

- one in particular and caused all kinds of questions

15 I on whether or not we were going to get back together and...

i
16 j (inaudible) we had a major war, not a fight, I guess war is the
17 I wrong word, but a major falling out and she was here in Utah,
!

18 j was down (inaudible) day and we were suppose to be working
19 ! things out and this guy she'd gone out with, there was this big
i

20 I issue between us about him being a better guy and then what
21

ended up happening is this other guy had written to her on LDS ,

22

(inaudible) who was even better than this guy and we got

23

talking about it and she'd been trying to swear to me that I

24

was all she wanted and everything and yet anytime a better guy

25

came along she kind of pursued it so that's what led to the big

j

31

thing with her and I was feeling pretty not good enough and
worthless.
Q

Are you a return missionary?

A

(inaudible).

Q

Were you brought up in the church?

A

My mom joined the church when I was four.

Q

You've been the temple or any of those things?

A

(inaudible).

Q

Yet you're torn between the religion and what to do?

A

(inaudible) don't want to incriminate myself but I do

want to deal with it so I'm just going to talk openly even if
it hurts me.

The first time I ever had sex I was 13 years old

and it didn't happen again for a couple of years but I was
young and this has been hard to get to a point where it never
happened again, especially single.

My best understanding is

it's been a crutch that I've leaned on to feel loved when I
feel unloved.

I feel a connection when I'm feeling a loner and

for the reasons a lot of people do that are single that I've
talked to.

There's a part of it that's validating.

But it's

not very validating if the person doesn't like you.

It's not

very validating...
Q

I want you to hear what you're saying and then I want

you to go back to Suzanne when she kept saying no.

Self-

gratification that's what it was.
A

If it had got to the point where she said stop, I
32

mean I'm willing to admit that I wanted it to happen, I said
that earlier, but I also was more interested in getting to know
her and I liked being with her and with Sarianna, for example,
this going to Phoenix, the same thing happened, that's not
true, when I said the same thing happened, the thing that
I
I

happened with her is we were actually were sexual pretty

i

quickly too and ended up in an exclusive relationship and so
i

whatever degree of self-gratification was there, I feel in love
with her and wanted to marry her and would have if these issues
didn't come up with what I just was mentioning.

So I'm not

saying it was self-gratification because I know I felt that, I
know I wanted to and I know I wanted to feel better about what i
was happening with her, with Sarianna, you know, I wanted
'
|

somebody to make me feel like I was not horrible or unlovable.
!

I had all those feelings but I wasn't - but I don't want to
imply what it sounds almost what you're saying is that I was so
focused on that that I just didn't give a crap at all about
her.

I don't think that it rises to that level because if so I

would have just plowed forward and done whatever I wanted to
and not talked to her.

I would have, you know, I did hope that1
i

in talking she'd say, well, okay but I didn't want to just rape
her.

I wanted her to want to.

wanted to see her again.

I wanted her to like me, I

'

I would have liked it have it happen '

again and I don't know what it would have turned out, if it

>

would have been another meeting of people like this girl in
i
i

33

1 j Logan and maybe even could have gotten back with Sarianna but I !
1

I

I

i

2
3

\
]

was open to a very real possibility that maybe it would turn
into a relationship, maybe, but I liked her enough that I

!

4

wanted to find out and see her again.

j
j

5 |

And so the only thing that I'm struggling with with

i

6 . what you're saying is I mean, I feel like I have to admit that,
7 | yeah, there was self, my own feelings involved in self

j
j
|

gratification but I don't feel like, I don't want to be
portrayed and I don't feel like I was someone who would just
i

10

i

purely say give me what I want, who cares about you.

11 I her to want it.
12
13 I

I wanted her to like it and I wanted her to

want to see me again.
Q

I wanted '
i
i

I wanted her to feel good.

You say you didn't use protection with Sarianna?

;
Did!

14 | you have sex with her when she was here during Valentine's?

j

15

|

A

(inaudible).

!

16 j
Q
(BY CORPORAL BEAGLESON) Did this girl that you were
I
i
17
with last night say no?
I
I
i
18 1
A
We went back and forth a little bit but it was a stop •
I
i
19

and start situation but she got pretty involved and jumped on

;

20

me and tickled all over me and was involved.

i

21

different situation.

It was a very

She was very involved although we did

i

22 j stop and hesitate at sometime (inaudible) question but we got
23

really involved, she was very involved.

Like I say, she sent

24 ! me an e-mail today and in her e-mail she said you're a great
25

!

guy and she said, kind of joking, (inaudible) on the counter
34

1

and I hope we can go back and get it somehow.

2

shame on us, kind of joking about what happened and said,

3

you're a great guy - said you're an incredible guy, actually,

4

and I want to see you again.

5

feeling about things and if you want to see me again.

6

similar situation with a completely different outcome,

7

(inaudible) were similar, I mean not identical but she, we and

8

primarily she did question at first what was going to happen

9

and the length of time we've known each other and the usual

10

questions but then we got involved and then more so she was

11

real actively involved.

12

Q

But she said

Please let me know how you're
And so a

Well, I guess where I, you know, don't get me wrong,

13

Vince, I don't think you're an incredibly bad guy.

You didn't

14

grab some helpless female off the side of the road and hold a

15

knife to her throat and rape her, okay.

16

over to her place planning on having a sexual outcome and I

17

don't think she had a lot of choice in the matter because no

18

matter how many times she said no, you proceeded.

I think that you went

19

A

(inaudible).

20

Q

Well, it shouldn't. I don't know what needs to happen

21
22
23
24
25

for you to get that message but at some point you stopped.
A

I have stopped many times and that's why I'm confused

on this is becauseQ

So what would have been the worst thing that would

have happened if you would have stopped?

Maybe you do get to
35

1 I know each other, maybe you did get to date each other
2 I

A

I don't think the worst thinq that would have

!

|

3 I happened would have been that at all.

!

Probably she'd have

I

l

4 | liked me a lot better.
i

5

Q

Yeah, I think she probably would.

I think this got

|

I

i

6 j way out of hand.

I don't think she felt like there was any way

to get you to stop.
A

But there was.

I don't know how she could think that

9 | because every time she asked me to stop, I did.
10 I

Q

No, you didn't or we wouldn't be here.

11 I

A

No, what I'm trying to say is I stopped the action at

12
13

the moment she asked me to.
Q

But you started right back up.

14 j
A
I can't do that if she doesn't participate.
I
15 !
Q
That's not true.
I
16 1
A
Well, of course, it was (inaudible) I mean she kissed
17
me back and—
18

Q

No means no.

j
i

19

A

Then why did she kiss me back?

,
i

20
21
22
23
24

Q

She may have been open to kissing.

A

Why did she hold on to me when I put her hand there? '

Why, when things started to get involved, as we had talked

i

about, why did she go with it and not say, look, I really don't
want to do this, get out of here, I'm mad at you or—

.

25
Q

Is that what it takes?
36 !

1

A

No, but—

2

Q

Maybe she wanted to hold and cuddle and you like that

3 ' too but you even promised her you weren't going to have sex
4 I with her.

5

A

I don't know if I said I promise but I'd indicated

6 J that I - I don't know my exact words at this point but I did
7 j indicate that (inaudible).

But I guess I was leaning heavily

8 - on believing that she wouldn't and that's where it changed in
I
9 I my head was when she went with it, I thought that she was now
10

willing and/or consenting by default, or handle it one way or

11

another changed her mind.

12

Q

I really think you need to get back to that whole

13 j being honest with yourself thing.
14

A

On which part?

15 |

Q

We've been through this before during our

16

conversation and then you manipulate yourself around.

17 i you're pretty good at manipulating.

I think

I think you're a pretty

18 I good talker but when you said let's scale back, you know, here,
19 I this is like a brick wall. And then you even threw off that
20 j blue balls thing, that was an interesting touch and, you know,
I
21 l let's not do this, this to too hard on me and physically
22 I painful and everything else.

You either stop or - you stop.

I

i

!

23

mean you're trying to talk her into stopping and then you
I

I

24 I didn't stop.
I was trying to talk her into to getting more. I was
25
37

1
2
3

hoping that she would —
Q

But what words did you use with me earlier?

You said

let's just ease back, you said ease off, let me calm this down.

4

A

Earlier -

5

Q

Calm this down.

6

A

Earlier when I kept, you know, restarting it that's

7

when I was trying to go forward.

8

it would -

9

Q

But during this time -

10

A

- slow down.

11

Q

- when you had that last talk, you talked about

12

At that point I still hoped

calming it down.

13

A

Right.

14

Q

You didn't want to calm it down.

15

A

No, I didn't.

16

Q

You wanted to take another run at it.

17

A

Well, there's mixed emotions.

18
19
20
21

But-

Part of me wanted to

take another run —
Q

You used deceit knowing full well what you had

planned to do.
A

I don't believe that's completely true, honestly.

22

believed that if she wasn't going to let happen any more than

23

before it wouldn't have happened.

24

would or wanted to or however you want to say it, the desire

I

I did still hope that it

25 ! was there, the desire was there and if she said, hey, I changed j
I
I

38 ,

my mind, let's g o —
!

Q

But she didn't say that, did she?

!

A

N o , she d i d n ' t .

,

Q

I think in your position, I think I'd want that

i

i

from

now on because if you re-approach and re-approach and you wear
somebody d o w n , you're going to end up in the same position.
!

I just - stop has to mean stop at some point doesn't
it?

Wouldn't you hope?

Wouldn't you hope if you were in

|
i

Suzanne's shoes, you didn't want something to happen, that you
wouldn't have to get ugly and nasty and jump up and throw
somebody out in order to get them to stop?
really?

You're the man really.

What does it take

J

You know, how does it feel if

you're in the woman's shoes alone in your

house?
i

A

I didn't act nobly because I wanted her to want m e .

Q

Not acting nobly is putting

i

it kind of mild, don't
i

you think?

>
i

A

I didn't make her.

I didn't force her.

She could

have walked away at any point but I admit that I pushed her and
i

I tried to break her down, I tried to seduce her instead of

i

just being a better guy.

!

I
illegal

But

(inaudible) done something

(inaudible) seduction. I'd hoped that when I didn't do ,

those what you're saying I think is Q

You didn't

stop.
i

!

A

- I shouldn't have tried to seduce her.

!

I should

have been less selfish and not focused on me wanting to seduce
39 !

1 i her.

2

Q

I think you need to learn, read some books and find

3 I our what seduction is.
4

stop it, 50 times, okay?

Seduction isn't banging up that no,
That's not seduction.

i

Seduction
i

I

i

5 I doesn't have to happen in a 2-hour period of time, first time

i

I

6

i

you ever sit down with somebody.

It's just not right.

If you

I
i
7

!

!
J
don't want people to feel used or like they've been taken

A
But
it.
8 j advantage
of or(inaudible)
forced or want
coerced

:I

Like this girl in Logan, I

9
11
sleezy
guy
for opposite
having been
girls and
in such
a close a
10 I mean
she
feels
and with
it's two
exciting
I'm probably
12

period of time but—

13

Q

Do you think?

14

A

—but, I mean I wanted to get to know her the same way

15

and if I had better morals.
I

16
Q

What's the girl you were with last night, what's her

A

Kara.

Q

Kara?

A

Uh-huh (affirmative).

Q

Do you know her last name?

A

(inaudible).

Q

T-R-O-N-Q-U-I-C?

A

Uh-huh (affirmative).

Q

Do you know her phone number?

17
name?
18
19
20
21
22
23
24
25
40

A

I'm doing this from my head but I think it's

435-245-6683.
Q

What does Kara do for a living?

A

She's a periodontal assistant.

Q

Did you spend the night up there?

A

I was there until probably four or five in the

morning.

I didn't get to see her until late, well, actually I

think (inaudible) six or seven hours.
Q

(BY MR. ISAACSON)

How old is she?

A

Twenty-five.

Q

She lives in Logan?

A

Well, Paradise.

Q

(BY CORPORAL BEAGLESON) If I call Kara, is she going «

to tell me that anything happened that she didn't want to have ,
!

happen?
A

I hope not.

Q

Think about it hard.

!

Think about what you're doing

l

right now and what happened with you and Suzanne and tell me if'
there's any way Kara is going to tell me that anything happened,
!

that she didn't want to have happen.
A

I

I think what Kara would say that she had hesitancy

,
i

because she was trying to work on church stuff but that she was i
consenting and that she was honest, critical issue, but she was
honest and say, well, I did this to him and I participated that
way, you know, I allowed this and that and so on.

I don't

(

I
41

think she would probably say, yeah, I just ripped right into it
2

and I had no hesitation at all but I don't think she'd say that

I
3

!

4

she was raped or forced or that she wasn't there or anything
like that and although I know you'll probably call her.

5 I embarrassing.

It's

I wish it didn't have to happen but I mean I

6

understand that you have to, but how embarrassing.

7

(inaudible) tell her about the other situation.

8

about Sarianna but she didn't know I'd been with Suzanne.

9

sorry.

10 I
11

CORPORAL FIEGELSON:
that I can think of.

12 I

MR. GREGG:

I was

She knows
I'm

I don't have any more questions

What's your social security number?
567-35-1911.

i

13 j
14

CORPORAL FIEGELSON:
MR. GREGG:

Where were you born?

Glendale, California.

15
CORPORAL FIEGELSON:

How tall are you?

16
MR. GREGG:

Five ten.

17
CORPORAL FIEGELSON:

How much do you weigh?

18
MR. GREGG:

About 195ish.

19
20
21

CORPORAL FIEGELSON: What color eyes?
MR. GREGG: Brown, actually kind of hazel, I think.
You might want to look at them.

My birthday is 1962.

I
|
i
|
i

22

CORPORAL FIEGELSON:

23

MR. GREGG: What do you need me to do or what do I

24
25

I have that.

Okay.

j

have to do, I guess.
CORPORAL FIEGELSON:

Well, we have to (inaudible) the i
42 !

1 i jail, like we talked to you about on the (inaudible) hearing,
2 |

(Whereupon the interview was concluded)

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25 I

-c-
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Gregg.

This is Pretex phone call recording Case No.

This is a phone call between Suzanne Stacy and Vince
The date is 2/15 of 2003.

approximately 14:45 hours.

The call will be made at

The number we are calling is

397-3833.

The number being called from, Suzanne's residence at

295-8944.

(Ringing, answering machine and no message left)
DETECTIVE FEGELSON: This is Detective Fegelson, the

date is 2-16 of 2003.

We're attempting the Pretex phone call

from Suzanne's residence calling 397-3833.

The time of the

call will be approximately 11:20.
(Ringing - Answering machine - no message left)
(Second call - left the following message)
SUZANNE:
to talk to you.

"Hey, Vince, it's Suzanne.

I just needed

I called a couple of times and you didn't

answer and I haven't left a message but I just want to talk to
you about, or somebody about, you know, what happened the other
night.

I will try to call you back a little later tonight.

I'm not going to be around so about 7:30 tonight I should be
home.

I will try you then so I guess I'll talk to you then.

Bye. "
* * *

"Hi, Suzanne.

It's Amy Archibald."

(This message was not transcribed)
* * *

(Call made to Mr. Gregg - Message left as follows)
SUZANNE: Hey, it's Suzanne calling back.

I just got

your message and I'm not going to be available for you to call
me and I'm not quite sure what's going on so I'll call you
tomorrow around 11:00 if that's okay.

That's probably going to

be the best for me to work out so I have your number and I will
call you around 11:00.
happened.

I just wanted to talk to you about what

So anyway, I'll talk to you then.

Bye."

* * *

(Message left on Suzanne's answering machine)
VINCE:
my cell phone.

"Are you there?

My cell phone has not been working today.

not sure if you left a message.
messages.

I just saw that you called

I checked and they said no

So (inaudible) calling you back.
*

DETECTIVE FEGELSON:
date is 2/17 of 2003.

I'm

Bye."

-k

*

This is Detective Fegelson.

The

We will attempt a phone call at

approximately 11:00 hours.
(Ringing - no answer.)
* * *

SUZANNE:
VINCE:
SUZANNE:
VINCE:

Hello?
Hey, it's Vince.
Hey.
I have two phones to the house.

I was on the

other one and couldn't take your call, sorry.
2

SUZANNE:
VINCE:

That's okay.
Look, hi.

SUZANNE: Hi.
VINCE:

You didn't leave a message, silly.

SUZANNE:

I know, I was just going to try back again

a little bit later so anyway, I just (call notification)
everybody's calling me today.
VINCE:

Do you want me to hold on?

SUZANNE:

No, it's okay.

I just, I don't know,

wanted to talk to you about what happened the other night.
VINCE:

I wanted to talk to you too.

glad that you wanted to talk.

So I'm really

I'm really curious what you're

thinking, where you are, how you're feeling, blah, blah, blah.
I'm concerned SUZANNE:

Yeah.

VINCE: - with hearing that.
SUZANNE:
happened.

I just need you to help me understand what

I
VINCE:

You can ask me anything and I will talk

openly and honestly with you.
SUZANNE:

I just feel, if you want me to talk to you

and tell you how I feel, I feel violated. I feel like I told
you no and I didn't want that and you promised me that you
wouldn't do that and it's just something that I just did not
want to go, or do and I - and I - and you promised me, remembe

1

you said, we're not going to have sex.

Do you remember that?

I
2

VINCE:

Yeah.

I

I

3
4

SUZANNE:
I
!

VINCE:

And I said I did not want that and you-

I really believed it when I said it too.

I

i

5 ! didn't expect - what I expected and this isn't your fault or
6

anything but what I expected at the time is that for you to be

7

kind of like you had been and I didn't expect you to be as

8 j responsive as you were, I guess.
9 |

SUZANNE:

10

VINCE:

Responsive, what do you mean?

Well, you changed. You're were more into the

11 ' situation somehow or something.
12 !

SUZANNE:

No, because I - I specifically told you no

13 j and I stopped you and I put your hands in your lap, do you
14 j remember that?
15 '

VINCE:

And I quit and and then when we came back to

i

16 | it i

17 '
I
18 | minutes.
" 19
down."

SUZANNE:

And you said, "Please just give me five

We're not going to have sex. I just need to calm

i

20 |

VINCE:

21

SUZANNE:

(

Yeah.
And I said I did not want it.

22 | you can handle it."

I said, "No,

And remember you made a comment on how

i

23 I physically, you know, painful it was for guys and I shouldn't
24
25

do that and I was a tease and on and on and—
VINCE:

I didn't say you were a tease,

SUZANNE:

Yes, you did.

VINCE:

I didn't say it in a serious way.

SUZANNE:

And you said-

VINCE:

I don't remember feeling like you were

teasing me.
SUZANNE:

And I said no, I don't want this and you

said I didn't want it and remember you promised me you wouldn't
have sex and I just—
VINCE:

I really didn't think it was going to happen.

SUZANNE:

Why didn't you - why didn't you - I don't

know.
VINCE:

Why don't I what?

SUZANNE:

I just don't know what to say, I'm just,

what happened, what were you thinking?
VINCE:

It sounds like you're angry at me is what

you're saying.
SUZANNE:

I feel violated.

I feel like I trusted you

and this person, you come into my home and I didn't want that,
I told you I didn't want that and you said we weren't going to
do it and then, you know, it was like, I didn't know what to
say.

And then why did you go ahead and do it when after you

knew what I wanted and couldn't you have told me.

You said

just give me five minutes, we'll do what you say, remember you
saying that to me?
VINCE:

Uh-huh (affirmative).

1 i

SUZANNE:

I said what do you mean by that and you

2 I said just whatever you say, we'll stop whatever you say.
3 l

VINCE:

That's where I think my thinking changed

!

4 | because I said that and I meant it but you were really
5 j different the second time around.

You kind of went with things

i

6 I a lot more.
7 i

SUZANNE:

No, "cause I told you, like how many times

did I tell you no?
9 '

VINCE:

10 |

SUZANNE:

11 |

VINCE:

Not any after that.
Yeah, well, I was just likeThat's what the difference was, like I was

12 ' trying to say a minute ago and I probably wasn't—
i

13 I

SUZANNE:

But I kept telling you I didn't want it and

14 j you just kept saying - so I trusted you, that that wasn't going
15

to go anywhere and I kept saying no, I kept saying no, I didn't

16 j want that, I didn't want that and—

1
17 I

VINCE:

What happened I think and just trying to talk

i

18
objective, you know, and not anything beyond that - do you want
19 | a real answer, is that what you're asking me to do?
i

20 '

SUZANNE:

Yes, of course I do.

I

21 j

VINCE:

Well, just trying to think objectively, I

22 ' think what happened was I had been the whole evening with you
23

!

for however long it was but a fairly long time with you acting

24 I a certain way and responding a certain way and I expected —
25 i

SUZANNE:

But I told you no though.

I don't know how

1

I was acting or responding —

2

VINCE:

What happens - I thought about this after I

3 j left and what happens sometimes is, you know, I mean, I'm
l

4 j afraid to even talk about this actually but what happens
i

5

sometimes is I think sometimes people change their mind or get

6

seduced or change their minds, you know?

I've done it,

I
7 , different times, you know, where it's been in a better place

I
and working on things in my life and got into situations really
believing it was going to turn out in a certain way and done
10

things I didn't think I was going to do and wanted to when I

11 I got there, even though I thought that I wasn't going to want to
12

and I think that's pretty common actually and so what ended up

13 j happening in my head as the whole experience was unfolding is I
14 | was saying, you know, this will be quick, blah, blah, blah, I
15

(

just wanted to unwind.

I just wanted to taper off 'cause

16 , (inaudible) a brick wall and —
SUZANNE: But didn't what I wanted matter?
17
18 j

VINCE:

I mean-

But what I thought happened, this what I'm

19 ' trying to tell you, it's not that you didn't matter.

If you

20 , feel like you didn't matter I want you to feel like you do but
21

it's not that what you thought didn't matter, I really thought

22 j that you'd changed your mind 'cause you - after that23 ,

SUZANNE:

But I didn't change my mind.

I didn't

24 i change my mind and remember I told you after you promised me
25

you wouldn't do that, I told you that after you promised me and

I just felt violated and I told you no and I just was - I mean
2

(

are you even sorry for anything?

Are you sorry?

i
3 |
4

VINCE:

I'm sorry that you're feeling like this

because this wasn't what I wanted you to feel like.

I actually

5 j - I feel bad that you feel bad because I actually left looking
6 | forward to calling you and I didn't even wait to call you like
7 ! I was suppose to because I just wanted to actually hear your
voice and...
9 |

SUZANNE:

You know-

i

10 '

VINCE:

I'm taken a little off guard.

When I was

i

11 I calling you this time, I mean I could tell there was concern in
12

your voice but I thought what you were going to say was

13 i something more along the lines of did you use me or do you like
14 ! me?
15 I
SUZANNE: I don't see how you could say I was using
16
you — I was just trying to be VINCE:

17

No, no, no I thought that's what you were

18 ' going to ask me.

I heard concern in your voice on your voice

19

mail message and I thought what the concern, when I talked to

20

you I thought you were going to say something like did you -

21

then - did you use me or do you actually like me?

22

that's why you were going to be concerned because I didn't know

23
24
25

!

I thought

that this was what we were going to be talking about, in other
words.
SUZANNE:

I just - (call notification)

VINCE:

I left really liking you and I left feeling

kind of excited and I left and part - and honestly part of the
reason was (call notification) horrible or anything but part of
the reason was I really felt like you had melted because you
were totally different after that.

You didn't say no again and

you were very responsive.
SUZANNE:

But I know you know that I didn't want that

because I had told you that and I was VINCE:

That's what I was trying to tell you that

sometimes people change their minds.
SUZANNE:

But I didn't because I said no and I didn't

even say anything to you.
VINCE:

Because like with your pants you even helped

move them and —
SUZANNE:
VINCE:

No, I didn't.
I was like, well, okay, I'm just going to go

with this because—
SUZANNE:
me.

You said you weren't going to have sex with

I didn't even know what you were doing.

you weren't going to do that.

You promised me

I trusted you, I was like, you

know, I did not want that, I said no, I said no and I just am
trying - I've just been thinking about it.

I've been trying to

- how I was - kind of wanted to call and try to have you help
me understand and I feel violated, I feel violated and I'm not
sure who to talk to about it.

I'm not sure if I should report

9

it.
VINCE:

Why?

SUZANNE:

Because I said no to you and you took

advantage of that and I did not want that and I said no.
VINCE:

I'm so sorry.

SUZANNE:

I said no to you and you knew that and I

barely knew you for a half hour and that's not something I do
and I told you no and I didn't want you to do that to me.
VINCE:

I'm so sorry you feel this way.

I feel

horrible now because all I left was wanting to get to know you
and thinking that—
SUZANNE:

So why didn't you stop when I said no the

first time, why didn't you just—
VINCE:

We did stop every time.

SUZANNE:

No, I said to you, just please let's stop

now and you said no don't do this to me.

Do you remember?

Don't do this to me.
VINCE:
SUZANNE:

Yeah, I remember very well.
No, I said, you can handle this.

I said

let's just stop now before this gets way out of line. I don't
want this to go anywhere at all and you said, nor

don't do this

to me, don't do this to me, just give me five minutes to calm
down and we'll do what I said.
VINCE:

It's just that the feelings were really hard

and I said, you know, I wanted to taper off and —
10

SUZANNE:

I said, I think you're doing this just out

of break up from before, I just think it was all wrong.
VINCE:

That wasn't the case I don't believe.

I

mean, I was feeling, what I was feeling about you as a person
was I was feeling like you were very sensitive.

I was feeling

like you were kind and I was in a situation where I felt like I
was not appreciated and like I —
SUZANNE:

So you knew by what I was - that I didn't

want to do that, you knew.

So from what you say you thought I

was the type of person that would never do this.
VINCE:
SUZANNE:
VINCE:

That's not what I'm saying.
Well, I meanI thought that you had a - what I'm saying is

I thought you had a sensitive, kind personality.

It was very

refreshing in light of everything else that was going on.
SUZANNE:

Yeah, and that's why I feel so violated and

that's why - I trusted you because that's the kind of person
that I am and I invite this person into my home that was having
a bad night and he comes in here and I just - I wanted to
listen to him, I was going to be there for him and then this
happens and I feel like I am just like I have been used, taken
advantage of and that's not what I wanted and I told you that
and I told you that after.
VINCE:

I told you that.

This is where - I agree with some of the

points you've made but you weren't used and you weren't taken
11

1 j advantage of.

A person that uses you is like "thanks - bye"

2 I and I was more like I went home and called you and I wanted to
3 I see you again.

You weren't used.

4 , off the table instantly.

I mean can clear that issue

You weren't used.

In fact, I don't

5 , know if you'd be - I'd like to talk about this more but I don't
i
i

6 j know if you're in the state of mind but I was wondering if
7 J you'd like to go to lunch and talk.
SUZANNE:
9

;

No, I can't.

I don't trust you any more.

I mean what do you expect me to do?

10 !
11
forced.

VINCE:

You weren't raped.

12 •

SUZANNE:

13

VINCE:

14 «

SUZANNE:

15 j

VINCE:

16 I

SUZANNE:

I feel like I was raped.
Rape is when you're

Vince, I said no.
You did but people sometimes People what?

— I thought that you had changed your mind No.

i

1
17 |

VINCE:

- because you went with it and you didn't say

i

18 i no.
19 !
20 | to do.

SUZANNE:

I was in shock, okay?

I didn't know what

I told you no the first time, I meant no.

I meant no

!

21 I and I did not want - you promised me, you promised me.
I

22 •

VINCE:

See, the reason I thought you'd changed your

23 '' mind is because 24

SUZANNE:

25 !

VINCE:

(inaudible!
-

as things proceeded, you would push me
12

1 I away and you did say I don't want to and so I'd stop.
2

SUZANNE:

And then you'd say please don't do this to

i

3 I me, please don't do this to me and give me five minutes, give
4

me five minutes.

5

VINCE:

You would not drop it.
I agree I was persistent but I didn't force

6 | you. I mean I stopped every time you asked me too.
I

7 ,
SUZANNE: No I said no. What does that mean?
8 i does that mean when somebody says no?

What

I
9 J

VINCE:

But I did say I'm having a hard time with

10 J this, can we continue and you went with it.
i

11 i

SUZANNE:

No, I said no, I think you can handle it.

12

Remember me telling you that you can handle this, it's okay and

13

you said, "No, you can't do that.

You can't do that to guys,

14 | you cannot."
15 '

VINCE:

16 '

SUZANNE:

I didn't say you can't do it to guys.
Yes, you did.

i

17 j
VINCE: I said it's really hard on guys and I said
I
18 i similar things but I was trying to explain to you what it feels
i

19 | like and that it was driving me nuts and asking if there was a
I
20

compromise or a way to—

21 |

SUZANNE:

Yeah, you wanted me to compromise and I was

22 | giving you that, whatever - I didn't even know what you were
I
23 j going to do. I mean, I just - you promised me you weren't
!

24
25

going to do that.
VINCE: I didn't think it was going to happen because
13

1

I really believed that even if it started to go there that you

2

would stop it like you had every other time and so I was

3

surprised too.

4

SUZANNE:

5

What did you do when you went into my

bathroom?

6 I

VINCE:

7 |

SUZANNE:
VINCE:

I washed myself.
Did you come inside me?

I didn't even no.

No, not even close, not even remotely close

that's why I had to go into your bathroom.
10 |

SUZANNE:

11 1

VINCE:

Did you do it in the bathroom?
No, I stopped but I had like a second or two

12 | later that, you know, I was outside of you that it happened and
i

13

then my hands were messy and so I went in and got something to

14

wash my hands.
i

15

SUZANNE:

I feel like I was raped, Vince.

16

what I'm feeling.

17

feeling and why I'm feeling like this?

18 j

VINCE:

That's

Can you help me like understand what I'm

Yeah.

Well, I mean I can tell you my side of

19 ! it.
20

SUZANNE:

21

VINCE:

Do you understand why I'm feeling that way?
I think what you're telling me - I feel

i

22

(

23

really horrible because now you hate me, but what I think - and
I feel bad that you feel this way too because I was hoping

I
24

honestly that you might go out.

That was a big surprise.

I

|

25

didn't think that we'd get there either but, you know, I could
14

tell that he likes me or something and I need to talk to him
about this but I thought we would talk about it and maybe set
some better rules like don't come over at two in the morning or
whatever or SUZANNE:
VINCE:

No, I, I...
But to answer your question, I think, I mean

this was going off of what you're saying to me, but I think
what you're feeling is like I didn't listen to you very well
and therefore I must not care about you.
SUZANNE:

I mean when I - when I expect somebody to

say, especially someone I don't know, when I say no, I don't
want this, then I expect that to just happen and maybe I'm
naive and maybe whatever but that's how I feel and I've been
thinking about this and I feel violated and I...
VINCE:

I think sometimes what happens is I think -

it doesn't matter.
SUZANNE:

I can't talk about it any more.

vjust so upsetting to me.
VINCE:

This is

I just really can't—

What do you want me to do?

I'll do whatever

you want me to do because I don't want you to feel this way.
This is not even remotely my intent.

I'll do whatever you want

me to do honestly because I do want you to be able to get to
the point where you can feel better about the situation.
SUZANNE:

I don't think I'm ever going to feel better

about it, I mean, that's what I feel.

What I feel is what I
15

feel and I'm not going to go - I think you - you raped me.
VINCE:

I didn't rape you.

SUZANNE:

I feel like you did.

I said no I did not

want that, I did not want that from you and I feel like you
took something away that I didn't want to be taken away.
VINCE:
your mind.

I am so sorry.

I thought you had changed

I really thought that you were feeling mixed

feelings and because that's the way it had been, it'd been
mixed the whole night and I thought that because of how it
changed after SUZANNE:

That's bullshit, Vince, and you know that.

You know I was just being a nice person.
VINCE:

No, it's not.

I might have been wrong.
SUZANNE:
more.

That's bullshit.

What I'm trying to tell you -

I'm not saying I was right.

You know what, I can't talk about it any

I really can't, I've gotta go, I gotta go.

I just can'

talk to you right now, okay?
VINCE:

Do you want me to call you back later?

SUZANNE:

No.

If I need to talk about it again, I'l

let you know, I'll call you, okay?
VINCE:

Okay.

SUZANNE:
VINCE:
SUZANNE:
VINCE:

Okay, I've gotta go right now.
Can I tell you two things?
What?
If you want me to do anything, whatever it

is, I will, that's one.
I don't care.

And number two, I mean whatever it is.

I want you to be able to work through this and

if there's something I can do, I will do whatever you ask.

And

number two, I know you might not want to but I really liked you
and it was like when can I call you, when we went outside and I
hugged you and I was excited —
SUZANNE:
what happened.

I wasn't.

I wasn't.

You don't even know

But I got to - I can't talk about it any more.

Okay. I just can't talk to you about this any more.
VINCE:

What I'm trying to tell you is if you do want

to talk again or if there's something I can do or whatever, I
don't have any bad feelings other than I feel horrible.
SUZANNE:
sick.

You know what, Vince, right now you make me

I can't talk to you right now and I will let you know,

okay?
VINCE:

All right.

(Call ended)
(End of transcript)
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